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The ongoing challenge of achieving effective governance in non-
profit organizations, including associations, can be intensified by
executive sessions that are initiated by boards of directors, partic-
ularly when the chief executive (chief staff officer) is not included
in the process. This paper reviews the literature about three domi-
nant theories of leadership and governance and examines the use
of executive sessions in this context.

When a board of directors chooses to convene an executive
session without including the chief executive the relationship
between these parties can become strained, particularly when
such a session comes as a surprise to the chief executive and the
discussion of what transpired is not shared afterward with the chief
executive. When a board chooses to exclude the chief executive
from a discussion, it can be interpreted as evidence of lack of trust
or confidence in the chief executive. Further, the chief executive
may have legitimate concerns that the board’s discussions in such



sessions from which the chief executive and other staff members
are specifically excluded. Some nonprofit organizations that have
the authority of the state or receive certain kinds of government
funding or provide certain services to a state may be subject to
“sunshine laws” that require board meetings to be open to the
public and restrict the use of executive sessions.

These laws vary from state to state (see www.rcfp.org/open-
government-guide for more details on each state’s laws). In Hawaii,
for example, the sunshine law governs meetings of boards of “any
agency, board, commission, authority or committee of the State or its
political subdivisions which is created by constitution, statute, rule or
executive order to have supervision, control, jurisdiction or advisory
power over specific matters and which is required to conduct
meetings and to take official actions. Haw. Rev. Stat. § 92-2(1) (1996)
(emphasis added)” (Reporters Committee for Freedom of the Press,
n.d.). For the most part, sunshine laws do not apply to associations
(i.e., business leagues) that qualify for tax exemption as 501(c)

(6) organizations. For example, the attorney general of Florida has
recognized that “private organizations generally are not subject to the
sunshine law unless the private organization has been created by a
public entity, has been delegated the authority to perform some gov-
ernmental function, or plays an integral part in the decision-making
process of a public entity. AGO 07-27. Thus the sunshine law does
not apply to a private nonprofit corporation established by local busi-
ness people to foster economic development where no delegation of
legislative or governmental functions by any local governmental entity
has occurred and the corporation does not act in an advisory capacity
to any such entity” (Office of the Attorney General of Florida, 2011).

What is the purpose of an executive session?

Is there general agreement about the purpose of executive ses-
sions? BoardSource (2007) suggests that executive sessions provide
a venue for handling issues that are best discussed in private, for
fostering robust discourse, and for strengthening trust and commu-
nication. These more private discussions serve four purposes: (1)
they provide the opportunity to strengthen relationships and com-
munication among board members and with the chief executive,
(2) they promote trust and open communication and the explo-
ration of different courses of action, (3) they enable the board to
demonstrate and exercise its independence from the chief execu-
tive, and (4) they encourage confidentiality which may be particu-



needed at every meeting: “Given that executive sessions are held
to address specific situations, there is no need to make them a
standing agenda item.”

Recommendations in the literature

In Executive Sessions: How to Use Them Regularly and Wise-

ly, BoardSource (2007) provides a number of recommendations
about the use of executive sessions in nonprofit organizations as
a group. When planning executive sessions, the board chair and
chief executive should work together and specify the timing, pur-
pose, topics, and attendees in advance; invite the chief executive
to part of the meeting to signal that the relationship between the
board and the chief executive is paramount; keep the conversa-
tion on topic and do not let it devolve into gossip; and summa-
rize the session and have the board chair communicate it as soon
as possible to the chief executive. In addition, BoardSource (2007)
recommends that organizations establish a policy on how to call
and conduct an executive session and identify agenda items to
address during an executive session, including the issues from
which it is appropriate to exclude staff, as well as documentation
and communication with the chief executive.

Speaking from his experience with the boards of colleges,
universities, independent schools, and other nonprofits, consul-
tant and author William Mott is philosophically “very opposed”
to executive sessions from which the chief executive is excluded,
primarily because they undermine the climate of trust and respect
that is key to organizational effectiveness. “Further, such executive
sessions demonstrate a lack of understanding that the CEO and
board chair have different responsibilities and must work together
to achieve mission and vision of the organization. Too often they
include discussions about issues with which the board has limited
or no information, and thus can devolve into unproductive and
inappropriate discussions or even forums to spread gossip” (Mott,
2013). Mott argues that, other than issues of compensation, there
is no reason to keep anything from the chief executive.

For associations, Masaoka (2008) recommends that the minutes
of the meeting should indicate that the board met in executive
session and report on the topic of the discussion, although the
specifics (such as the amount of a lawsuit settlement) may be
confidential and appear only in a set of confidential-to-the-board
minutes or other notes.

Fellman (2003) argues that “using board meetings as a vehicle
for evaluating the executive’s performance is not an efficient
management practice. Holding executive sessions and excluding
both counsel and the chief executive is a practice that strongly is
recommended against. Limited executive sessions to discuss staff
performance might be necessary, but any expansion of the practice
to discuss other issues should be avoided. As a nonprofit, tax-ex-
empt organization, the practices of [the] board should be relatively
transparent to the members, and executive sessions throw a cloud
of secrecy and suspicion on the activities of the organization.”

Theories of governance

In the writings about the use of executive sessions in the gover-
nance of nonprofits, we have seen that there is little agreement
about who should attend, or about why, when, and how often

they should be held. To shed more light on these issues, we turn
to the literature about leadership roles and responsibilities and to
three guiding theories of governance.

Expertise-based roles and relationships

Cornforth (2010, p. 1121) defines governance as “the systems and
processes concerned with ensuring the overall direction, control,
and accountability of an organization.”

BoardSource (2007) affirms a point originally made by Carver
that, in some nonprofit organizations, the stakeholders (e.g.,
members, donors, alumni) are distinct from those the organization
serves and the board needs to distinguish between those to



important, as is having a CEO be the primary voice of that vision.
Research conducted on more than 400 nonprofit organizations in
Canada during the course of several years consistently showed that
the leadership of a nonprofit’s chief executive is the single most
important determinant of effectiveness, and that boards are largely
risk averse and play a limited role, mostly as trustees rather than
entrepreneurs (Bradshaw, Murray, & Wolpin, 1992).

Focusing on governance in associations, Tecker and colleagues
(2002) argue that good governance has three dimensions: direction
setting, oversight, and attention to culture. In the world of associ-
ations, Tecker and colleagues are leading advocates for a “knowl-
edge-based” governance strategy in which, except for decisions that
only the board can legitimately make, the board and staff execute
roles in the organization for which they are best suited.

In the traditional model of governance, the board takes a
leading role in setting policy and direction while the staff play
a supporting role in implementing policy and administering
programs; in today’s world, the perspectives and expertise of both
members and staff leaders are required for success (Tecker et
al., 2002). Newton argues that “an attempt to clearly define and
separate board and management roles and responsibilities is both
theoretically and practically unachievable” (Newton, 2008, p. 34).

Guiding theories

The relationship between an association’s board members and the
chief executive is complex, involving issues of business and gov-
ernance expertise and effective, interdependent roles. The theo-
ries of governance that provide the best insight and guidance for
the nonprofit community are agency (controlling board), mana-
gerial hegemony (passive board), and negotiable accountability
(shared governance).

Figure 1 depicts the controlling board and the passive board
as extremes, with shared governance holding the middle ground,
reflecting a partnership between the board and chief executive
and a balanced approach to governance.

Figure 1. Theories of Governance Spectrum
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Table 1. Use of Executive Sessions According to Theory of Governance

In each theory of governance, the
board has a different view of...

Controlling Board

Shared Governance

Passive Board

Management (chief executive)

Boards delegate work to and
monitor the actions of the chief
executive.

Management is in partnership with
the board.

Management is the authority.

Its relationship with management

Boards are in control and
independent of management.

Boards trust management but
monitor and verify.

Boards are passive and dominated
by management.

Its role in governance

To control decision making
and monitor implementation by
management

To be accountable to stakeholders
along with management

To be the symbolic governing body

The appropriate use of executive
Sessions ...

With the chief executive

« to ask tough questions

« to foster a more constructive
partnership

« to build the capacity for robust
discussion

« to discuss roles and expectations

of board and staff and

succession planning

to discuss sensitive issues and

maintain confdentiality

to confer with professional

advisors such as attorneys

to manage crises

« to discuss sensitive issues and
maintain confdentiality

« to confer with professional
advisors such attorneys and
auditors

« to discuss succession planning
* to manage crises

¢ to create a forum that is not
unduly infuenced by the chief
executive

to encourage more open
communication among the board
to discuss sensitive issues and
maintain confdentiality

to confer with professional
advisors such attorneys and
auditors

to discuss roles and expectations
of board and staff, including
performance, compensation, and
succession planning

to manage crises

to foster a more constructive
partnership

to build the capacity for robust
discussion

to discuss roles and expectations
of board and staff and
succession planning

to discuss sensitive issues and
maintain confdentiality

to confer with professional
advisors such as attorneys

* to manage crises

¢ to discuss sensitive issues and
maintain confdentiality

« to confer with professional
advisors such attorneys and
auditors

« to discuss succession planning
* to manage crises

Without the chief executive

to create a forum that is not
unduly infuencedby the chief
executive

to encourage more open
communication among the board
to discuss sensitive issues and
maintain confdentiality

to confer with professional
advisors such attorneys and
auditors

to discuss roles and expectations
of board and staff, including
performance, compensation, and
succession planning

« to manage crises

« to discuss board behavior or
discipline

« to confer with independent
CPAs/auditors

« to discuss chief executive
performance and compensation

» to discuss chief executive
performance and compensation
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